Introduction
Although multinational enterprise groups 1 are a common phenomenon, legal regimes generally do not provide for means to deal in an encompassing way with multinational enterprise groups. 2 Most jurisdictions only recognize the legal concept of a 'corporation', an entity which has a legal personality separate from the individuals comprising it. But the business of corporations is increasingly conducted through (multinational) 'enterprise groups'. The economic advantages, as well as the legal incentives, are various. 3 For instance, the formation of a multinational enterprise group may be driven by fiscal considerations or the lowering of risks of legal liability by confining them to particular group members. Despite the reality of the multinational enterprise group, much of the legislation relating to corporations solely deals with the single corporate entity. 4 This inconsistency is also apparent in the area of cross-border insolvency. Legal entities within the multinational group are subject to separate insolvency proceedings, which is at odds with economic reality. This may come at a cost, as is illustrated by the KPNQwest case.
KPNQwest operated a glass fiber network, providing business customers telecommunication services throughout Europe. For these services, KPNQwest had built a modern broadband network of glass fiber cables which was divided into six interconnected 'EuroRings', the panEuropean Ring. In their turn, these rings were connected to Qwest's network in the United States. KPNQwest had at least two separate group companies in nearly every jurisdiction, one of which owned the assets and provided the actual access to the network in the country concerned and to This article aims to provide some guidance on how the European Union should deal with the issue of multinational enterprise groups in insolvency. Section 2 will establish that the European Insolvency Regulation ('EIR') needs reform. In line with the foregoing, the EIR deals with the single corporate entity (Section 2.1). Nonetheless, some judges and insolvency representatives have developed solutions to achieve results that more accurately reflect the economic reality of multinational enterprise groups (Section 2.2). It is often argued that the EIR should contain specific rules concerning the insolvency of multinational groups of companies. In this respect, the article by Wessels, which provides an overview of proposals for reform that have been made in relation to the EIR, will be elaborated upon (Section 2.3). 7 In his opinion, there is a large variety of possibilities in the way these multinational groups of companies are structured, which should be appreciated when considering new principles or rules to apply in the crossborder context. 8 However, most of the suggestions provided give only one solution to the treatment of multinational enterprise groups in insolvency, irrespective of whether the group consisted of companies that acted autonomously or whether the group acted as one 'economic unit'. But new initiatives are developing. Most remarkable in this respect is the theoretical framework developed by Mevorach, who has published extensively in the area of multinational enterprise groups in insolvency and has actively participated in the UNCITRAL work in the area of insolvency. Mevorach suggests a comprehensive model for dealing with the insolvency of multinational enterprise groups, which can be used within the current cross-border insolvency frameworks, such as the EIR. According to the model, the approach to multinational enterprise groups adapts to the specific case at hand. This implies that under the appropriate circumstances, the group can be treated in the same way as a single legal entity in the course of cross-border insolvency. As a result, the insolvency proceedings against multinational enterprise groups can be administered centrally by a single court applying a single insolvency law (Section 2.4). This could be beneficial in terms of efficiency and costs, as illustrated by the KPNQwest case. This article will analyze whether the adaptive model would be workable under the EIR (Section 3). The first question that needs to be addressed is how to identify the 'specific case at hand', since this would be determinative as to how to treat the insolvency of a group in a particular case (Section 3.1). The second issue that needs consideration is whether the concept of the centralization of insolvency proceedings against multinational enterprise groups would match the system of the EIR (Section 3.2). It is argued that a major drawback of the adaptive approach is that it might lead to legal uncertainty. In addition, the centralization of insolvency proceedings against multinational enterprise groups does not match the current system of the EIR. It is suggested here that the coordination of insolvency proceedings taking place against group companies from a 'leading forum' would constitute a suitable alternative to handling the 
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insolvency of integrated multinational enterprise groups. Section 4 will highlight the need for the standardization of domestic laws within the EU, as an integral approach to the insolvency of multinational enterprise groups is difficult to achieve without measures for consolidating their insolvencies. This area turns out to be problematic, because it touches upon the concept of 'asset partitioning'. Finally, in Section 5 some conclusions will be drawn on how the European Union should act. A logical first step would be to amend the EIR, followed by the standardization of the law.
Renovation of the EIR

The system of the EIR
The aim of the EIR is to introduce an efficient and effective system concerning the mutual recognition of insolvency proceedings opened in individual Member States. 9 The EIR is based on modified universalism. It permits the opening of the main insolvency proceedings in the Member State where the debtor's 'Centre Of Main Interests' (COMI) is located and gives this process a universal scope. 10 At the same time it allows local proceedings to take place in the Member State where the debtor has an establishment. 11 The uniform law applicable to the proceedings is that of the Member State within the territory of which such proceedings are commenced (the lex concursus), 12 but the EIR also provides for a set of exceptions to this rule.
13
Notably, the EIR does not contain specific provisions to deal with the issue of groups of companies. For ascertaining jurisdiction, domestic courts should therefore identify the COMI of companies that operate under a group structure ('group companies') on a separate basis.
Determining the COMI of group companies
The EIR does not offer a clear definition of COMI, but Recital 13 retains the principle that was originally laid down in the Virgos/Schmit Report 14 according to which the COMI corresponds to the place where the debtor conducts the administration of his interests and is therefore ascertainable by third parties. In case of a company or legal person, the place of the registered office shall be presumed to be its COMI (Article 3(1) EIR).
In the Eurofood case, 15 the European Court of Justice (ECJ) provided guidance on the determination of the COMI of group companies. The ECJ ruled that the presumption of Article 3(1) EIR can only be rebutted 'if factors that are both objective and ascertainable by third parties enable it to be established that an actual situation exists which is different from that which locating at that registered office is deemed to reflect.' 16 Where a company carries on its business in the territory of the Member State where its registered office is situated, 'the mere fact that its economic choices are or can be controlled by a parent company in another Member State is not enough to rebut the presumption laid down by that Regulation.' Until the Eurofood judgment, the 'head office functions approach' was frequently followed by domestic courts, in particular by the English, German and French courts. 18 The COMI of group companies was interpreted in such a way that it was located at the place where the head office functions were carried out. As a result, the insolvent multinational group could be subject to single main insolvency proceedings. Although this approach had the potential of efficient administration of the insolvency proceedings against multinational groups of companies, it was often criticized: domestic courts would attempt to administer multinational group failures by including in the same insolvency proceedings both the parent company and its subsidiaries, which qualifies as 'jurisdictional competition';
19 the head office functions approach would be too subjective and inscrutable to third parties in that considerable emphasis is placed on where the management decisions of a group company are taken, which is not in conformity with the rationale laid down in Recital 13 EIR; 20 the head office functions approach would serve as an invitation to forum shopping and the head office functions approach would lead to conflicts of jurisdictions.
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The ECJ in Eurofood did not disqualify 'parental control' as a relevant factor in determining the COMI of group companies, but clarified that the presumption that the COMI is the registered office of the debtor can only be rebutted by factors which are both objective and ascertainable by third parties. The ECJ has thus put obstacles in the way of achieving unified solutions. But even after Eurofood, domestic courts have been able to identify mutual COMIs in a group context. 22 
Options for solutions
The Eurofood decision points at an important lacuna of the EIR, namely that it does not explicitly deal with the insolvency of multinational groups of companies. The EIR requires that every single legal person in any Member State must be considered as a separate entity, even when there are strong economic, financial or personal ties between the companies involved. 25 It seems that the EIR is largely based on entity law considerations, but the absence of provisions dealing with multinational groups of companies may also go back to the complexity of this issue. As Wessels states, cross-border insolvency within Europe was discussed over forty years before the enactment of the EIR. At the time the decision to postpone 'group insolvencies' to a later date may have been considered both politically and practically prudent. 26 In relation to the EIR, several suggestions have been made to solve problems related to the reorganization or insolvency of 
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multinational groups of companies. Wessels has made a comprehensive overview of these suggestions. 27 These include: -To leave matters as they are. The treatment of multinational groups of companies is preferably left to national case law under the control of the ECJ in order to avoid excesses.
28
To codify the head office functions approach under the EIR. 29 Paulus claims that such a solution should only apply to groups that operate as an 'economic unit'. This will be elaborated upon in the next section. -To relinquish the COMI standard in case of companies or legal persons and to allow the registered office to become the decisive criterion for determining jurisdiction. 30 Although this solution does not provide ways to deal with the special problems of the cross-border insolvency of multinational groups of companies, it would certainly provide coherence between the applicable insolvency law (the lex concursus) and the applicable company law, which is in most instances determined by the location of the registered office. 31 As a consequence, the possibility of friction between those laws, which is possible under the current model of the EIR in case the location of the registered office of a company does not match the location of its COMI, is annulled. -To regard a subsidiary as an establishment within the meaning of Article 2(h) EIR. This would imply that 'secondary proceedings' may be opened in the Member State where the subsidiary is located.
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To amend Article 4 EIR in such way that the recognition of the lex concursus also takes place if a court opens insolvency proceedings against different group companies. 33 Other elements of this proposal include the mandatory appointment of a national law expert and the possibility to use creditors' language. -To equip the parent's liquidators with powers of coordination with respect to the subsidiary's proceedings as well as the power to effect the coordinated sale of the assets of the companies in question.
34
Cooperation between individual courts and countries administrating assets on a territorial basis, i.e. 'cooperative territorialism'.
35
For the purpose of regulating the cross-border insolvency issues of multinational groups of companies, the choice is generally between either taking a worldwide perspective so that global solutions may be applied (a universalist approach), or to have proceedings against group members handled within each relevant territory (a territorialist approach). Solutions such as 'cooperative territorialism', 'coordination', or 'secondary proceedings' are rather weakened versions of one or the other. In effect the EIR currently endorses a territorialist approach to 
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multinational groups of companies, as the COMI needs to be determined on a separate entity basis.
Implications of the adaptive framework
Mevorach argues that the framework for dealing with multinational enterprise groups should rather adapt to the specific case at hand. According to her view, a universalist approach to multinational groups of companies should be possible when the group was integrated. In this case a universalist approach is generally more conducive to certain goals of insolvency, such as wealth maximization and the facilitation of rescues. 36 For example, in the KPNQwest case a coordinated sale of the assets of the group would have been highly beneficial in terms of wealth maximization, as they together comprised a data communication network.
Universalism suggests conducting insolvency proceedings against multinational groups in a unified matter from a single court applying a single insolvency law. 37 Indeed, the adaptive framework highlights the need to subject the debtor to one insolvency regime. 38 The possibility of an 'Enterprise Group COMI' is rejected by UNCITRAL Working Group V ('Working Group'). 39 It was emphasized that one key issue with respect to a definition of an Enterprise Group COMI would be the extent to which that definition was accepted, widely adopted and voluntarily enforced by the courts of states affected by it. Furthermore, it was recalled that it would be difficult to avoid parallel proceedings being commenced in several states with each seeking to be the main proceedings and that determining the Enterprise Group COMI would not reduce the number of different laws that might be applicable. 40 At the European Union level these arguments are flawed to some extent, as the EIR is binding in its entirety and directly applicable in all Member States (except for Denmark). The EIR provides a system of automatic recognition of insolvency proceedings commenced in other Member States (Article 16 EIR) and provides as a main rule that the law which is applicable to the insolvency proceedings and their effects shall be the law of the Member State in which the insolvency proceedings are commenced (see Section 2.1).
According to Mevorach, the identification of the 'home country' of the group is only relevant for integrated multinational enterprise groups. In this case universalism matches the way the group actually operates and 'cross-entity insolvency solutions' are likely to be attainable. 
The adaptive framework revisited
The adaptive approach
The framework for dealing with multinational enterprise groups in insolvency that is contemplated by Mevorach adapts to the specific case at hand. In this way, the existence of a large variety of multinational groups of companies is certainly appreciated. However, crucial to an adaptive framework is the determination of the economic reality of the insolvent group. The relevant factors in this respect will be elaborated upon separately below. 
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will question whether the centralization of the insolvency proceedings, as a possible outcome of the adaptive framework, is actually workable under the EIR.
The level of integration
The first question that arises is in what way the level of integration of a multinational group should be identified. This generally requires the use of economic theories of corporate integration. It follows that the determination of the level of integration will in each case depend on a certain interpretation of the facts. 42 This might result in legal uncertainty. The 'presumption approach' is often used to mitigate this. German law provides that a majority holding leads to the presumption that dominant influence is exerted and that, in turn, leads to the presumption of uniform management. 43 This can also be seen in the Akzo-Nobel case, 44 where the ECJ held that a 100% shareholding of a parent company in a subsidiary created a rebuttable presumption that the parent company exercises a decisive influence over the commercial policy of its subsidiary.
Multinational groups operating via parents and subsidiaries are a major form of multinational organization. However, modern business organizations more often choose decentralized or horizontal patterns replacing the traditional hierarchical model as the primary leading form for multinational enterprise groups. 45 A trend towards more open 'heterarchical' business organizations, consisting of networks of cooperative and lateral relationships, has been observed. 46 It follows that in certain cases 'majority holdings' may not constitute a proper criterion for determining the level of integration in a multinational enterprise group. This is not really problematic, as long as other (contractual) linkages between group companies are recognized as well. The Working Group holds that different tests may apply in order to determine what constitutes the group, e.g. the ability to dominate the composition of the board of directors or the ability to control the majority of the votes at a meeting of the board. What is important is not so much the legal form of the relationship between the entities, but rather the substance of that relationship. 47 A flexible approach is to be preferred over setting a prescribed level of ownership, as in this way the diverse economic realities of enterprise groups are certainly appreciated.
The home country
The second issue is from which jurisdiction the insolvency proceedings should be conducted. This requires the identification of the 'home country' of the integrated multinational group. The Working Group noted that referring to one factor would result in a too narrow definition of an Enterprise Group COMI. 48 However, referring to a basket of factors which will be equally relevant for ascertaining the leading forum will not be beneficial in terms of legal certainty. 49 Mevorach suggests that the 'operational headquarters test' would be an appropriate tool in determining the home country of the group (the 'group COMI'). The idea is that the group COMI lies where the operational headquarters of the group are located. 50 
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head office functions test lies with the fact that the head office functions approach seeks to rebut the presumption of Article 3(1) EIR for the specific group companies, thereby qualifying as a 'bottom-up approach', whereas the operational headquarters test contemplates the identification of a single group COMI for the group as a whole, which requires the introduction of a group COMI under the EIR. 51 The purpose of the headquarters test is to identify one common place for the multinational group, which represents a real connection to the whole group. For example, in the KPNQwest case, the home country of the group would have been the Netherlands, as this was the main place for administering the debtor's affairs. It is true that this would ensure the possibility of efficiently handling the insolvency proceedings against an insolvent group, such as joint sales of assets. In addition, due to the fact that the operational headquarters test is based on the functional realities of the group, problems of forum shopping and inscrutability for third parties can arguably be reduced to some extent. 52 Mevorach asserts that the operational headquarters test is not an appropriate tool in cases where a single head office is an elusive notion. 53 She suggests that 'ad hoc contractualism' could assist in such situations, 'encouraging the parties to agree on a venue between the options representing equal connections between the MEG [Multinational Enterprise Groups] and the jurisdiction.' 54 However, it is argued that the recognition of contract choices cannot be based on the 'principle of mutual trust'. On the basis of this principle domestic courts within the EU should automatically recognize judgments concerning the commencement and conduct of insolvency proceedings delivered by the courts of other Member States (Recital 22 EIR). The principle of mutual trust is grounded on the concept of loyalty (Article 10 EC Treaty) inciting Member States and judges (but not the parties to a contract) to be guided by the aims and purposes of a given Community measure. 55 Furthermore, insolvency law generally overrides contract law, property law and other legal rights that would normally exist. Legal regimes will naturally prefer their own policy choices in this respect. To a certain extent this can be illustrated by the Amiraike case, 56 where a limited company under UK law was removed from the register at Companies House for failure to comply with publicity obligations, resulting in the forfeiture of its assets, including real estate situated in Germany, to the Crown. A German court raised the question before the ECJ whether it should recognize an expropriatory measure ordered by the legal system of another Member State on the basis of Articles 10, 43 and 48 EC. Germany claimed that the decision to be taken by the court did not contain the elements of a judgment. For this reason the ECJ eventually found that it had no jurisdiction to rule on the matter. It is to be expected that Member States will often refuse to recognize contractual choices regarding the applicable insolvency regime on the basis that this is contrary to their 'domestic public policies' (Article 26 EIR). 
The level of centralization
The third question that arises is what role the leading forum should have in the insolvency proceedings. It was noted that the ultimate aim of universalism is the centralization of proceedings, i.e. the administration of multinational insolvencies by a single court which preferably applies its own insolvency law. However, centralization may result in serious interferences with domestic policies, as legally there is much divergence amongst the insolvency laws of the Member States.
Mevorach claims that if centralization is only applied where the integrated group was centrally controlled, territorialism is not necessarily interfered with. The centralization of the insolvency proceedings would fit with the degree of control exerted by host countries over local companies and will therefore not undermine state sovereignty or domestic policies. For the more decentralized integrated group she suggests a weaker universalist solution, that is local proceedings for the affiliates, coordinated by the principle group process. As a result, the role of the leading forum (centralization or coordination) would be matched with the economic reality of the group and would thus also be predictable for third parties. 58 Mevorach's approach may constitute an excellent solution in order to maintain a balance between universalism and territorialism if the level of centralization of the relevant multinational group in default is determined in a proper way. Mevorach points to a variety of factors that can be taken into account; the size of the group, the type of product it manufactures, the targeted market and how subsidiaries are owned. 59 Nevertheless, it is argued that legal certainty might be at stake. The level of centralization of the multinational group is to be determined by domestic courts that may not be sufficiently equipped to adjudicate on this matter and debtors may be tempted to manipulate the factual circumstances of the case.
Interim conclusion
Mevorach's work must be regarded as a great source of inspiration to the development of a comprehensive framework for dealing with the insolvency of multinational enterprise groups. However, inherent in an adaptive framework is that it in each case is dependent on the determination of the economic reality of the multinational enterprise group in insolvency by domestic courts. It follows that the 'principle of mutual trust' is heavily relied upon. In addition, legal certainty might be at stake in certain cases, e.g. when the degree of integration or centralization is difficult to determine or in cases in which it is not clear where the operational headquarters lies. However, it must be noted that all this might be mitigated to some extent when clear rules on determining various linking tools are developed. 
The concept of centralization under the EIR
A possible outcome of the adaptive framework might be that the proceedings against multinational enterprise groups should be conducted centrally from one court. In certain cases this can facilitate a harmonious process against multinational groups of companies. There will be a global perspective on the group as a whole, which will entail considering the position of connected affiliates and their stakeholders rather than solely focusing on the interests of local creditors. 61 However, this approach is rejected by the Working Group. Instead, it focuses on facilitating coordination and cooperation between courts and representatives handling insolvency proceedings against different group entities. 62 The Working Group provides enhanced measures for cooperation, such as joint hearings, the appointment of a single court representative and a single insolvency representative and direct communications between courts and insolvency representatives. In this case the court representative will rather act as a 'go-between' for the courts and the insolvency representatives involved rather than having any additional powers by virtue of being the coordination centre. 63 The solution of the Working Group can be regarded as a very weakened version of universalism or rather a strong version of cooperative territorialism (see Section 2.3, last solution).
I agree with Mevorach that greater universalist solutions allow a more harmonious insolvency process, thereby saving ex post costs and maximizing the asset value. Greater universalist solutions are particularly beneficial with regard to global rescue attempts, as this involves complex decision-making and the need to take urgent measures. Doing that within a system of 'equal parties' with no directing centre can be problematic, especially if the multinational group is big and widespread. 64 Nevertheless, it is argued that the concept of the centralization of insolvency proceedings against multinational groups of companies is not workable under the EIR. First, according to Article 4 EIR, the law applicable to the insolvency proceedings and their effects is the law of the Member State in which the proceedings are opened (the lex fori concursus). As a result, the centralization of the proceedings will result in a 'mismatch' between the applicable insolvency law and local law in various related areas, such as corporate law, security law, tax law and employment law. 65 Second, the opening of secondary proceedings against establishments of the group companies, as this will generally undermine the centralization of insolvency proceedings against multinational groups of companies. 66 The applicability of one of the exceptions to the main rule that the lex concursus shall be the uniform law applicable to the insolvency proceedings will have the same result. 67 For example, the opening of insolvency proceedings against a multinational group company in one Member State will not affect security rights on assets of group companies located in other Member States.
68 Finally, as the EIR provides that the realization of foreign assets must take place according to the procedures under local law, a centralized approach may be hard to achieve. 69 It follows that the centralization of insolvency proceedings against multinational enterprise groups is not workable under the system of the EIR. It is argued that the coordination of the multiple insolvency proceedings taking place against various group companies conducted from the place of the home country of the group would be a good alternative to handling the insolvency of integrated multinational groups of companies under the EIR. 70 This will generally require the determination of the level of integration in a specific case (Section 3.1.1). As argued above, it is necessary to adopt a flexible approach in this respect. In addition, in certain cases it will be necessary to identify the home county of the integrated multinational group. For this purpose I generally support the headquarters test as proposed by Mevorach (Section 3.1.2). It was established that this test is not an appropriate tool where a single head office is an elusive notion. In my view this is only relevant where the centralization of the insolvency proceedings is sought.
Coordination of the proceedings is still possible when there is more than one operational head office. In this case the leading centres should cooperate in coordinating the insolvency proceedings against the multinational group. This would generally match the economic reality of the multinational group and also correspond to the expectations of third parties.
Standardization of insolvency laws within the European Union
Procedural and substantive consolidation
Universalist solutions for handling the insolvency of multinational groups of companies will generally rely on mechanisms for consolidating the insolvency of related companies. In general, legal regimes tend to adhere to traditional concepts of limited liability and asset partitioning. Consequently, applying mechanisms for consolidating the insolvency of a group might be problematic. Although it has also been observed that insolvency law is an area of the law where 'entity law' is in the process of erosion. 71 Two main types of mechanisms for consolidating insolvency proceedings may be recognized: procedural consolidation and substantive consolidation. Procedural consolidation is a matter of unifying insolvency proceedings against separate entities of the group. This involves varying degrees of coordination with respect to the administration of multiple insolvency proceedings commenced against group companies involving one or more courts, e.g. the combining of hearings and meetings; the preparation of a single list of creditors and other interested parties; the establishment of joint deadlines et cetera. 72 Notably, the mechanism of procedural consolidation does not pose any problems to entity law, as long as the assets and debts remain attached to the specific entity.
Substantive consolidation, on the other hand, significantly interferes with the group's legal structure. It constitutes a measure for merging the assets and debts of the group. 73 It is only recognized in a few jurisdictions. Within the European Union, substantive consolidation is applied in France, Ireland and the Netherlands. Irish legislation specifically provides for such provisions in the Companies Act 1990 and whilst already recognized for a long time by the French courts, the possibility of substantive consolidation is now also codified by the French legislators in the Code de Commerce. 74 In the Netherlands, the admissibility of substantive consolidation is based on a ruling by the Dutch Supreme Court (Hoge Raad). 75 According to the Dutch draft insolvency bill (Voorontwerp Insolventiewet), the possibility of substantive consolidation will also be codified in the Dutch legislation. 76 A principal concern against the measure of substantive consolidation is that it overturns the principle of the 'separate legal identity' of each group member. Typically, the Working Group takes the view that the intermingling of assets and liabilities of enterprise groups in the course of insolvency should only be applied under very limited circumstances, which are to be regarded as exceptions to the main rule, which is that of corporate separateness. 77 Is the European Union ready to take an enterprise law approach in this respect? Within the European Union, the group is already recognized for 'specific purposes', e.g. for disclosure purposes. For example, the Seventh Directive on Consolidated Accounts 78 requires an undertaking to draw up consolidated accounts and a consolidated report when there is a legal power to control another undertaking and according to Council Directive 90/435/EEC on the common system of taxation of parent companies and subsidiaries of different Member States, withholding tax is abolished on profit distributions by a company belonging to one Member State to its parent in another Member State. 79 But in these cases the notion of asset partitioning is not really interfered with. The segregation of assets and debts allows the creditors of each affiliate to confine their monitoring efforts to one group entity, because they are assured that they will not need to compete with the creditors of other group entities. It follows that the case for caution in the application of substantive consolidation is hence well grounded. 80 I agree with Mevorach that substantive consolidation should primarily take place in 'asset' integrated groups, i.e. where it appears that there was no partitioning de facto, as a matter of economic reality. Where the assets and debts cannot be reasonably ascertained, it should be possible to pool them together. 81 In addition, substantive consolidation should also be permitted when fraudulent transactions involved the forming of separate entities into which, for example, assets were shifted so as to hide them from creditors. Yet, other remedies than substantive consolidation may be more adequate to nullify fraudulent transactions as they can be directed to particular group companies and the separate legal identity is respected. 82 These grounds for substantive consolidation are generally in accordance with the existing models for substantive consolidation. 83 The Dutch draft insolvency bill provides that substantive consolidation should also be allowed where the distribution of the profits to the creditors of the separate affiliates would otherwise lead to 'unjust and unreasonable outcomes'. Although it is indicated in the notes to the draft insolvency bill that this ground should be interpreted restrictively, it does allow a weighing of interests, a practice that is commonly accepted in the United States. 84 The principal concern here is the potential unfairness caused to one creditor group when forced to share the profits with creditors of a less solvent group member. Individual creditors may have relied on the separate assets or separate legal identity of the group. 
Further improvements
Universalist solutions generally rely on standardized mechanisms for consolidation. For example, the establishment of a 'leading forum' for the purpose of centralizing the insolvency proceedings only makes sense if it is possible to file a joint application for the commencement of insolvency proceedings against several group members. It follows that the law should specify that the administration of insolvency proceedings may be centralized or coordinated for procedural purposes and should also facilitate the means for coordinating the insolvency proceedings. But the work does not stop here. It has already been mentioned that procedural consolidation will generally facilitate global group-wide solutions to groups of companies in insolvency, such as reorganizations or joint sales of assets, an option that was unfortunately not available in the KPNQwest case. It follows that in relation to the insolvency of multinational groups of companies a further improvement would be standardized rules for group-wide solutions to (multinational) groups in insolvency. It goes beyond the scope of this article to discuss all options, but a general question is whether it should be possible to sacrifice particular group entities for the sake of benefiting the group as a whole. For example, is it possible to reject a lucrative offer for the sale of the assets of a group entity for the sake of a 'package sale' which will benefit the group as a whole? Or should it be possible to subject a group entity to a reorganization plan without its dissent? Whatever the answer may be, in such cases the rights of dissenting creditors must certainly be safeguarded. 86 Otherwise, the notion of asset partitioning will be unduly interfered with.
Conclusion
It is now time to answer the question of how the European Union should respond to the issue of multinational groups of companies in insolvency. It is argued that a logical first step would be to amend the EIR in such a way that it also deals with multinational groups of companies (Section 2). This article has elaborated on the adaptive framework proposed by Mevorach (Section 3). This framework certainly appreciates the large variety of multinational enterprise groups, but an inherent issue is the interdependence on the determination of the level of integration (Section 3.1.1), the location of the home country (Section 3.1.2) and the level of centralization (Section 3.1.3). Furthermore, it has been observed that the centralization of insolvency proceedings, as a possible outcome of the adaptive framework, is not workable under the system of the EIR (Section 3.2). Most importantly, centralization will result in a mismatch between the insolvency law which is applicable to group companies and the law which is applicable in many related areas of the law. In this article it is suggested that the coordination of the multiple insolvency proceedings against integrated multinational enterprise groups would be a good alternative to handling their insolvencies under the EIR.
The second step in the process of regulating multinational groups in insolvency would be the standardization of laws on the treatment of groups of companies in insolvency (Section 4). Universalist solutions will generally rely on unified mechanisms for procedural consolidation. It has been observed that procedural consolidation is an appropriate measure as asset partitioning is not interfered with (Section 4.1). This will generally facilitate group-wide solutions, such as reorganizations or coordinated sales of assets. Substantive consolidation should only be allowed in case the group entities are intertwined to such an extent that it is impossible to determine which assets belong to which entity of the group or where enterprise group members are engaged in a fraudulent scheme or activity and substantive consolidation is essential to rectify that scheme or activity. A further improvement would be standardized rules on group-wide solutions for (multinational) groups in insolvency (Section 4.2).
My final conclusion is that in the context of insolvency the European Union would in the first place benefit from special rules regarding the insolvency of multinational groups of companies under the EIR. The next step would be to make sure that an integral approach to multinational groups of companies is indeed possible through the standardization of insolvency laws.
